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18 CFR Ch. I (4–1–08 Edition) § 385.1001 

Subpart J—Commission Review of 
Adjustment Request Denials 

§ 385.1001 Scope (Rule 1001). 
(a) Applicability. This subpart applies 

to proceedings of the Commission held 
in accordance with section 504(b) of the 
Department of Energy Organization 
Act, 42 U.S.C. 719(b), to review orders 
issued by the Secretary of Energy pur-
suant to section 504(a) of the Depart-
ment of Energy Organization Act deny-
ing, in whole or in part, requests for 
adjustments. 

(b) Relationship to other rules. When a 
provision of this subpart is incon-
sistent with a provision of any other 
subpart of this part, the former provi-
sion controls. 

§ 385.1002 Definitions (Rule 1002). 
For purposes of this subpart: 
(a) Commission includes an officer or 

employee designated as presiding offi-
cer in a proceeding under this subpart. 

(b) Petitioner means a person who is 
aggrieved or adversely affected by a 
contested order, as defined in this sec-
tion, and who requests a review, pursu-
ant to this subpart, by the Commission 
of the denial by the Secretary. 

(c) Secretary means the Secretary of 
Energy or his delegate. 

(d) Contested order means the decision 
or order issued by the Secretary deny-
ing, in whole or in part, a request for 
adjustment. 

(e) Participant means, as appropriate, 
the petitioner, the Secretary, or an in-
tervener. 

§ 385.1003 Request for nondisclosure 
of information (Rule 1003). 

(a) For purposes of this section, non-
disclosure means nondisclosure except 
to the participants in the proceedings 
and under the conditions as provided in 
paragraph (e) of this section. 

(b) If a person filing under this sub-
part claims that some or all of the in-
formation contained in a document is 
exempt from the mandatory public dis-
closure requirements of the Freedom of 
Information Act (5 U.S.C. 552), is infor-
mation referred to in 18 U.S.C. 1905, or 
is otherwise exempt by law from public 
disclosure, the person: 

(1) Will request the presiding officer 
not to disclose such information, ex-

cept to the participants in the pro-
ceedings and under the conditions as 
provided in paragraph (e) of this sec-
tion, which request the person must 
serve upon the participants in the pro-
ceedings; 

(2) Will file, together with the docu-
ment, a second copy of the document 
from which has been deleted the infor-
mation for which the person requests 
nondisclosure and must indicate in the 
original document that the original 
document is confidential or contains 
confidential information; 

(3) If the information is claimed to 
come within the exception in 5 U.S.C. 
552(b)(4), for trade secrets and commer-
cial or financial information, it must 
include a statement specifying why the 
information is privileged or confiden-
tial; 

(4) If the information for which non-
disclosure is requested is not within 
the exception in 5 U.S.C. 552(b)(4), it 
must include a statement specifying 
the justification for nondisclosure. 

(c) If the person filing a document 
does not submit a second copy of the 
document from which the appropriate 
information has been deleted, the pre-
siding officer may assume that there is 
no objection to public disclosure of the 
document in its entirety. 

(d) If information is submitted in ac-
cordance with paragraph (b) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance 
with Part 388 of this subchapter and 
upon request in accordance with para-
graph (e) of this section, to partici-
pants in the proceeding under the re-
strictions that the participants may 
not use or disclose the information ex-
cept in the context of the proceeding 
conducted pursuant to this subpart and 
that the participants must return all 
copies of the information at the con-
clusion of the proceeding to the person 
who submitted the information under 
paragraph (b) of this section. 

(e) At any time, a participant may 
request the presiding officer to direct a 
person submitting information under 
paragraph (b) of this section to provide 
that information to the participant re-
questing the information under this 
paragraph. The presiding officer will so 
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direct if the participant requesting the 
information agrees: 

(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this 
subpart; and 

(2) To return all copies of the infor-
mation, at the conclusion of the pro-
ceeding, to the person submitting the 
information under paragraph (b) of this 
section. 

(f) At any time, a participant may re-
quest the presiding officer to direct 
that the complete record of prior pro-
ceedings, including information deter-
mined by the Secretary to be exempt 
from disclosure, be made available to 
that participant. The presiding officer 
will so direct if the participant re-
questing the complete record agrees: 

(1) Not to use or disclose the informa-
tion determined to be exempt except in 
the context of the proceeding con-
ducted pursuant to this subpart, and 

(2) To return all copies of the infor-
mation determined to be exempt to the 
presiding officer at the conclusion of 
the proceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 422, 50 FR 21600, May 28, 
1985] 

§ 385.1004 Commencement of pro-
ceedings (Rule 1004). 

(a) A petitioner commences pro-
ceedings, pursuant to this subpart, by 
filing with the Commission and serving 
upon the Secretary and any other par-
ticipants in prior proceedings on the 
contested order a petition for review, 
which must contain: 

(1) A copy of the decision or order de-
nying, in whole or in part, request for 
adjustment (the contested order); and 

(2) A complete statement of the peti-
tioner’s objections factual or legal to 
the contested order, including ref-
erences to all authorities upon which 
the petitioner relies including but not 
limited to regulations, rulings, inter-
pretations, and decisions on exceptions 
and appeals issued by the Department 
or its predecessor agencies and prece-
dents established by the Commission. 

(b) A petition for review must be filed 
within 30 days of issuance by the Sec-
retary of the order to be contested pur-
suant to this subpart. 

(c) Each petition for review filed with 
the Secretary of the Commission must 
be accompanied by the fee prescribed 
by § 381.304 of this chapter. 

(d) Upon receiving a petition for re-
view and the fee required by paragraph 
(c), of this section, the Commission or 
its designee will designate a presiding 
officer for the proceedings. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 395, 49 FR 35357, Sept. 7, 
1984] 

§ 385.1005 Replies (Rule 1005). 

(a) By the Secretary. Within 20 days of 
service of the petition for review, the 
Secretary will file with the Commis-
sion and serve on the petitioners and 
the other participants in prior pro-
ceedings on the contested order, a 
reply to the petition for review stating 
fully his or her position supported by 
arguments to the petition for review. 

(b) By other participants. A person 
who participated in prior proceedings 
on the contested order may be a partic-
ipant in the proceedings pursuant to 
this subpart and may make filings and 
submittals as determined by the pre-
siding officer. 

(c) By interveners. A person who was 
denied the opportunity to participate 
in prior proceedings on the contested 
order or who is aggrieved or adversely 
affected by the contested order may 
move to intervene in accordance with 
Rule 214 (intervention). In order that 
the motion be granted, the movant 
must show, as appropriate, that denial 
of participation in prior proceedings 
was wrongful or why he or she is ag-
grieved or adversely affected by the 
contested order. If the presiding officer 
grants the motion, the person submit-
ting the motion to intervene may 
make filings and submittals as deter-
mined by the presiding officer. 

(d) A participant may request in-
terim relief in a proceeding pursuant to 
this subpart. 

(e) The presiding officer may require 
such other filings by the participants 
as he or she deems necessary in the 
conduct of the proceedings. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 422, 50 FR 21600, May 28, 
1985] 
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